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Trans-Pacific Partnership Negotiations  
 

 
The Obama Administration has begun negotiations on the Trans-Pacific Partnership (TPP), a trade and 

investment agreement intended to begin the process of integrating the economies of the Americas and 

East Asia.  The United States initiated negotiations in March 2010 with seven countries: Singapore, 

Chile, New Zealand, Brunei, Australia, Peru, and Vietnam. Other countries, such as Colombia, may be 

invited to join the negotiations or sign onto the completed agreement down the road.  

 

There is some speculation that the TPP might be seen as creating a counterbalance in the region to 

China’s increasing economic and political influence.  The TPP might also be seen as an instrument for 

pressuring the relative economic heavyweights of Southeast Asia -- Thailand, Malaysia, and Indonesia – 

to come to terms with the United States.  All three countries have been reluctant to sign free trade 

agreements (FTAs) with the United States, in part because of the implications for national sovereignty of 

investment, services, and intellectual property provisions of the U.S. model FTA. 

 

The U.S. Negotiating Model for the TPP.  Will the United States seek a TPP agreement, based on the 

essentially libertarian U.S. model for Free Trade Agreements developed by the Clinton and two Bush 

Administrations starting with NAFTA?  Or, will the Obama Administration chart a new course, putting 

more emphasis on social concerns?  Few observers are predicting the latter.  Skepticism about any 

imminent change of course in U.S trade policy seems justified given that the economic policies of most 

of the partners in the current TPP negotiations are, compared to the international norm, strongly market 

oriented. The libertarian Cato Institute regards the Singapore, Chile, New Zealand, and the United States 

as among the five most “economically-free” in the world (among the Cato top five, all are Pacific Rim 

countries, except for Switzerland).
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Trade in Goods.  TPP negotiations will be very much about trade in goods: oil from Brunei: agricultural 

products from New Zealand: agricultural products, natural gas, iron ore, and other minerals from 

Australia; copper and agricultural products from Chile; textiles, electronics, and agricultural products 

from Vietnam; biotechnology, electronics, and chemicals from Singapore; copper, zinc, gold, textiles, 

and fish meal from Peru.   

Issues on trade in goods, especially agricultural and manufactured goods, can be contentious, as has been 

demonstrated by the reluctance of Congress to move forward on the U.S.-Korea Free Trade Agreement 

because of concerns about non-tariff barriers to U.S. beef exports to Korea and the prospect of even 

more Korean auto imports to the United States. 

What are the implications of the TPP for the huge U S. deficit in trade in goods?  U.S. Trade 

Representative Ron Kirk believes that U.S. export of goods will flourish under the TPP.  “The Asia 

Pacific’s robust economies, “ he says, “offer huge opportunities to grow U.S. exports, thereby creating 
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and retaining high quality, high paying jobs in the United States.”
2
 Trade skeptics, however, point to 

America’s “huge, chronic trade deficits –most of them with East Asia,” and ask how the TPP would 

create a balanced exchange of manufactured and agricultural goods.
3
   

Trade in Services & Financial Regulation.  Access to Pacific markets will be a key to future growth of 

U.S. exports of services, including financial services, a sector where Americans enjoy a competitive 

advantage. Among the U.S. negotiating partners on the TPP, only Singapore is a sophisticated exporter 

of financial and other service products, but it is a small city-state.   

At the same time, given the recent financial crisis, the United States and its TPP negotiating partners 

must be able to regulate financial services and to take other necessary emergency measures without 

exposing themselves to international lawsuits based on the TPP services or investment chapters.   The 

coverage of financial services under the proposed TPP could exacerbate this problem by expanding the 

pool of foreign financial institutions that could challenge financial regulations.   

In this connection, there are potential problems in the text of the current U.S. model for international 

investment agreements, in particular.  Although existing U.S. investment agreements contain an 

exception that purports to preserve the right of governments to take “prudential” measures to protect 

investors or the stability of the financial system,
4
 the text of the exception may contain a significant 

loophole.  The prudential measures exceptions in U.S. agreements typically state that where regulations 

do not comply with other provisions of the agreement, “they shall not be used as a means of avoiding the 

Party’s commitments” under the agreement.
5
  Does this mean a measure is permissible only so long as it 

does not violate the agreement?  

The TPP Investment Chapter.   Will a TPP agreement provide for investor-state dispute resolution 

mechanisms? International investor-state dispute resolution grants greater rights to foreign corporations 

and investors compared to the rights enjoyed by Americans.
6
 As a consequence, U.S. states and localities 
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face potential challenges.  Among the substantive provisions in the current U.S. model investment 

chapter, three stand out: 

 

 The scope of the protected property interests under an overbroad definition of investment
7
; 

 The unresolved definition of when government regulation constitutes an indirect expropriation for 

which compensation must be provided
8
; and 

  The almost total lack of definition of what it means for a government to fail to meet the minimum 

standard of treatment of a foreign investor under international law
9
.  

All recently-concluded regional and bi-lateral free trade agreements negotiated by the United States, 

with one exception, include provisions for “investor-state dispute resolution.”  The exception is 

Australia, an English-speaking country with a common-law legal system.  U.S. negotiators had proposed 

an investor-state provision for the U.S./Australia agreement, but this move was opposed not only by U.S. 

state and local governments, but also by Australian states, which viewed investor–state arbitration as a 

deal breaker. Consequently, it was dropped.
10

  Will TPP negotiations, however, reopen the question of a 

U.S./Australian investor-state process?  And, will Singapore, New Zealand, Chile, and Brunei seek 

investor-state protections for their wealthy corporations and investors doing business in the United 

States? 
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